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Court of Appeals of the District of Columbia 


No. 5260. 

i 

Ethel Clawans, Appellant,! 

vs. I 

Sarah Carrick, Trading as the Whalen Shop, and Mary E. 
Clarke, Individually and as Agent of said Sarah Car¬ 
rick. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 77413. 

I 

i 

Ethel Clawans, Plaintiff, ; 

i 

vs. ; 

Sarah Carrick, Trading as the Whalen Shop; Mary E. 
Clarke, Individually and as Agent of said Sarah Carrick, 
Defendants. 

i 

United States of America, j 

District of Columbia , ss: j 

i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, j the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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ETHEL CLAW AN S VS. SARAH CARRICK ET AL. 


1 Declaration. 

Filed November 21, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 77413. 

Ethel Clawans, Plaintiff, 
vs. 

Sarah Carrick, Trading as the Whalen Shop; Mary E. 

Clarke, Individually and as Agent of said Sarah Carrick, 

Defendants. 

1. That the plaintiff, Ethel Clawans, sues the defendants, 
Sarah Carrick and Marv E. Clarke, individually and as 
agent for Sarah Carrick for that heretofore, to wit, on the 
21st day of November, 1928, in the City of Washington, Dis¬ 
trict of Columbia, the defendants maliciously, and without 
reasonable cause therefor, caused the plaintiff to be charged 
before the Honorable Gus A. Schuldt, presiding Judge of 
the Police Court of the District of Columbia, with a felony, 
to wit, forgery. 

2. As a further proceeding in said cause, as herein stated, 
the plaintiff, Ethel Clawans, was released on a one thousand 
dollar bond more than a week thereafter on said false and 
pretended charge of felony, to wit, forgery. 

3. That on the 21st and 27th day- of November, 1928, 
the plaintiff was tried on said charge, and on the 27th day 
of November, 1928, the plaintiff Ethel Clawans was ar¬ 
raigned before the Hon. Ralph Given, Judge of the Police 
Court in the District of Columbia, holding and presiding 

over a Police Court of the District of Columbia, upon 

2 which dav the said Judge Given dismissed the false 
and pretended charge of felony, to wit, forgery, and 

that the plaintiff Ethel Clawans was thereupon freed and 
discharged from custody, and the proceedings was then and 
there declared to be terminated and ended. 
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4. The plaintiff further avers that there was no reason¬ 
able or probable cause for the complaint made against her 
by the said defendants, as aforesaid, and that she was not 
guiltv of the said charges as the defendant's well knew. 

5 That at the time of making said chargejby said defend¬ 
ants, plaintiff was an accountant, title searcher and income 
tax expert, employed by various firms, having a monthly 
income of over two hundred and fifty dollars, ($250.00). 

That by reason of the premises, plaintiff has lost such 
employment, has been unable to secure other employment, 
and has expended seven hundred dollars in costs and coun¬ 
sel fees, in defending herself from said charge, and pro¬ 
curing bail; plaintiff has otherwise been jinjured in her 
reputation and has suffered great mental and bodily dis¬ 
tress during her said imprisonment, and afterwards, all to 
plaintiff’s damage in the sum of fifty thousand dollars, 
($50,000.00). " I 

Wherefore plaintiff claims damages against said defend¬ 
ants Sarah Garrick and Mary E. Clarke, jointly and sev¬ 
erally in the sum of fifty thousand dollars ($50,000.00) and 
costs of this action. 

ETHEL CLAWANS, 

In Pro. Per. 

ETHEL CLAWANS. 


3 Motion of Defendant Sarah Carriclf to Strike Dec¬ 
laration from Files. i 

i 

Filed December 30, 1929. ! 

i 

# * * # # ; # # 


Comes now the defendant Sarah Carrick, bv her attor- 

neys, and moves this Honorable Court to strike from the 

files the declaration filed herein on the 21st: dav of Novem- 

• * 

her, 1929, and for causes says: 

1. Said declaration does not comply in form or in sub¬ 
stance with the rules of practice prescribed and promul¬ 
gated by this Court, and in particular Rule: 14 thereof. 

2. Said declaration fails to allege facts constituting anv 

cause of action against this defendant, but states merely 
conclusions. i 


i 

i 



4 


ETHEL CLAWAN’S VS. SARAH CARRICK ET AL. 


3. There is no allegation in the said declaration that the 
plaintiff was arrested or taken in custody by reason of any 
act or acts of the defendants or either of them, or that 
the defendants or either of them had any control over or 
part in the proceedings alleged to have been held in the 
Police Court of the District of Columbia. 

4. Said declaration by way of conclusion of law and fact 
alleges that the plaintiff was tried on the charge of a felony, 
to wit, forgery, in the Police Court of the District of Co¬ 
lumbia, and the said case was dismissed and the proceed¬ 
ings declared to be terminated and ended; whereas in point 
of law the said Police Court of the District of Columbia 
had no jurisdiction or power to try or finally dispose of a 
charge of felony and for such reason the said allegation of 
the declaration cannot be made the basis of a cause of ac¬ 
tion against the defendants or either of them. 

5. Said declaration does not allege any act or acts 
4 on the part of the defendants or either of them 
which caused the injuries or damages of which the 
plaintiff complains. 

6. Said declaration does not allege any injury or dam¬ 
age to the plaintiff as the result of any act or acts of the 
defendants or either of them. 

7. Said declaration fails to contain any averments of 
fact showing authority of the defendant Mary E. Clarke, 
as agent for the defendant Sarah Carrick, sufficient in law 
to bind or attach responsibility to the defendant Sarah 
Carrick, or to justify a verdict or judgment against the 
defendant Man- E. Clarke as agent of said Sarah Carrick. 

8. Said declaration apparently attempts to join in the 
same and one count separate, independent and distinct al¬ 
leged causes of action. 

9. Said declaration fails to allege that the defendants 
or either of them caused the plaintiff to be brought in the 
Police Court for the alleged felony therein stated. 

10. Said declaration shows on its face that the alleged 
cause of action is barred bv the Statute of Limitations. 

11. And for other irregularities, inconsistencies, insuffi¬ 
ciencies, and defects apparent on the fact of the said decla¬ 
ration. 

In support of Item I above, this defendant prays the 
Court to consider at the hearing of this motion evidence 
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j 

in support of said non-compliance with thb rules of this 
Court. I 

This defendant further moves and prays the Court that 
this motion to strike may be considered by the Court, inso¬ 
far as the same may be necessary, as a dbmurrer, upon 
each and every of the grounds above set forth. 

5 * PAUL B. CROMELIN, 

BOLITHA J. LAWS, 

Of Cromelin <£ Laws, 
Attorneys for Defendant Sarah Carrick. 

i 

To Ethel Clawans: 

Please take notice that the above motion will be calen¬ 
dared for hearing on the next regular motion dav. 

PAUL B. CROMELIN, 
BOLITHA J. LAWS, 
Attorneys for Defendant Sarah Carrick. 

j 

December 30, 1929. 

Service of copy of foregoing motion made on plaintiff 
Ethel Clawans by depositing same in letter islot of Room 
825 Albee Building, Washington, D. C. by undersigned 
personally, this day, the said room being at said time locked 
and there being no adult or other person responding to 
knock on said door. 

PAUL B. CROMELIN. 

6 Motion of Defendant Mary E. Clark to Strike Decla¬ 

ration f rom Files. 

i 

Filed December 30, 1929. j 

* # * * # *; * 

Comes now the defendant, Marv E. Clark bvlher attorney, 
William A. Coombe, and moves this Honorable Court to 
strike from the files the declaration filed herein on the 21st 
dav of November, 1929, and for causes savs:! 

1. Said declaration does not comply in form or in sub¬ 
stance with the rules of practice prescribed and promul¬ 
gated by this Court, and in particular Rule 14 thereof. 

2. Said declaration fails to allege facts constituting any 

cause of action against this defendant, but states merely 
conclusions. I 
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.3. There is no allegation in the said declaration that the 
plaintiff was arrested or taken in custody by reason of any 
act or acts of the defendants or either of them, or that the 
defendants or either of them had any control over or part 
in the proceedings alleged to have been held in the Police 
Court of the District of Columbia. 

4. Said declaration bv way of conclusion of law and fact 
alleges that the plaintiff was tried on the charge of a felony, 
to wit, forgery, in the Police Court of the District of Co¬ 
lumbia, and the said case was dismissed and the proceed¬ 
ings declared to be terminated and ended; whereas in 
point of law the said Police Court of the District of Co¬ 
lumbia had no jurisdiction or power to try or finally dis¬ 
pose of a charge of felony and for such reason the said 
allegation of the declaration cannot be made the basis 

c? 

of a cause of action against the defendants or either of 
them. 

7 5. Said declaration does not allege any act or acts 

on the part of the defendants or either of them which 
caused the injuries or damages which the plaintiff com¬ 
plains. 

6. Said declaration does not allege any injury or dam¬ 
age to the plaintiff as the result of any act or acts of the 
defendants or either of them. 

7. Said declaration fails to contain any averments of 
fact showing authority of the defendant Mary E. Clarke, 
as agent for the defendant Sarah Carrick, sufficient in law 
to bind or attach responsibility to the defendant Sarah 
Carrick, or to justify a verdict or judgment against the 
defendant Mary E. Clarke as agent of said Sarah Carrick. 

8. Said declaration apparently attempts to join in the 
same and one count separate, independent and distinct 
alleged causes of action. 

9. Said declaration fails to allege that the defendants 
or either of them caused the plaintiff to be brought in the 
Police Court for the alleged felony therein stated. 

10. Said declaration shows on its face that the alleged 
cause of action is barred bv the Statute of Limitations. 

11. And for other irregularities, inconsistencies, insuffi¬ 
ciencies, and defects apparent on the face of the said 
declaration. 

In support of Item I above, this defendant prays the 
Court to consider at the hearing of this motion evidence 
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in support of said non-compliance with the rules of this 
Court. 

This defendant further moves and prays the Court that 
this motion to strike may be considered by the Court, inso¬ 
far as the same.may be necessary, as a demurrer, 
8 upon each and every of the grounds above set forth. 

W. A. COjOMBE, 

Attorney for Defendant Mary E. Clark. 


To Ethel Clawans: 

i 

Please take notice that the above motion will be calen¬ 
dared for hearing on the next regular motion day. 

W. A. COOMBE, 

Attorney for Defendant Mary E. Clark. 


Affidavit of Charles Coflin. 
Filed January 3,1930. 


# 


* 


District of Columbia, $s: 

Charles Coflin, being first duly sworn oil;oath deposes 
and says that he is an Assistant Clerk on duty at the 
Clerk’s Office of the Supreme Court of the District of 
Columbia; that on November 23, 1929, there was an en¬ 
velope under the frank privilege of the Cleirk’s Office of 
the Supreme Court of the District of Columbia, sent on 
official business, deposited in the United States mail ad¬ 
dressed to “Miss Ethel Clawans, 825 Albee Building, Wash¬ 
ington, D. C.”; that the said envelope was jreturned for 
want of a better address; that the attached photostat copy 
of said envelope is a true copy of the same; that the nota¬ 
tions on the same are identical to those on! the original 
envelope returned by the Postoffice Department to 
9 said Clerk’s Office. j 

CHARLES COFLIN. 

Subscribed and sworn to before me this 3 day of Janu¬ 
ary, A. D. 1930. 

FRANK E. CUNNINGHAM, 

i f 1 ] pyTc 

ALF G. BUI-IRMAN, j 

Asst. Clk. 
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Penalty for Private 
Use to Avoid Payment 
of Postage $300 


Official Business 

♦Returned 

to 

Sender 

For Better Address 
From Washington D C 

♦Return to 

Miss Ethel Clawans 


♦Clerk's Office 

(Washington,) 

Supreme Court of the 

( 

D. C. 

) 

District of Columbia 

( 

Nov. 25 

) 

U. S. Courthouse, 

( 

5-PM 

) 

City of Washington 

( 

1929 

) 


[S25 Albee Bldg]* 
Wrong Address 

Washington 

DC 


(On back:) Left S25 Albee Bldg. 

10 Affidavit of Arthur P. Erb. 

Filed January 3, 1930. 


District of Columbia, ss: 

Arthur P. Erb being first duly sworn on oath deposes 
and says that on several occasions since December 5, 1929, 
he has called, within business hours, at 825 Albee Building, 
Washington, D. C., and on each occasion the door of the 
said premises has been locked; that the sole name appear- • 
ing upon the door of said room is George F. Curtis; that 
the name Ethel Clawans does not appear on the door of 
said room, nor on the list of occupants of the building, 
whose names are contained on a glass-enclosed registry of 
the building and list of occupants posted on the wall of the 
public corridor near the entrance of the building in the 
first floor lobbv thereof. 

ARTHUR P. ERB. 

Subscribed and sworn to before me this 3rd day of Janu¬ 
ary, A. D. 1929. 

[notarial seal.] MARGUERITE G. DAVIS, 

Notary Public, D. C. 


[♦Erased in copy.] 
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11 Affidavit of Joshua B. Finagin. 

Filed January 3,1930. ! 

*###*«• 

District of Columbia, ss: 

Joshua B. Finagin being first duly sworn on oath deposes 
and says that he is employed by the United States Govern¬ 
ment as a letter carrier for the Postoffice Department, and 
has been so employed for 15 years last past; that for con¬ 
siderably more than three years last past he has been the 
regular letter carrier for delivery of mail at the Albee 
Building, 15th & G Sts., N. W., Washington,, D. C.; that he 
has been the regular letter carrier for delivery of mail at 
Room 825 in said building for more than three years; that 
affiant has personally examined the registered envelope 
mailed by the Clerk’s Office of the Supreme Court of the 
District of Columbia addressed to “Miss Ethel Clawans, 
825 Albee Building, Washington, D. C.” under date of 
November 25, 1929, and has also personally 1 examined the 
registered envelope for delivery from the Office of the Cor¬ 
poration Counsel of the District of Columbia addressed to 
“Miss Ethel Clawans, 825 Albee Building; Washington, 
D. C.” and mailed December 9, 1929; that affiant was the 
letter carrier whose duty it was to deliver each of said 
pieces of mail in the regular course of his duties as a letter 
carrier as aforesaid; that for a long period of time prior 
to November 25,1929, no mail whatever had been delivered 
to or received at said room 825 Albee Building, Washing¬ 
ton, D. C., addressed to said Ethel Clawans; that according 
to affiant’s best recollection, knowledge, information and 
belief no mail had been delivered to or received at 

12 said address for said Ethel Clawans for a period at 
least two months and probably as long as four 

months prior to said 25th day of November, 1929, and when 
said two pieces of mail specifically herein referred to were 
received bv affiant for delivery to said addressee at said 
address, they were returned, for the reason that affiant had 
not for a number of months prior to said 25th day of No¬ 
vember, 1929, known the post office or delivery address of 

2—5260a 
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said Ethel Clawans, or where to forward any such mail 
which might be received by him for delivery as aforesaid. 

JOSHUA B. FINAGIN. 


Subscribed and sworn to before me this 2nd day of Jan¬ 
uary, A. D., 1930. 

* [notarial seal.] MARGUERITE G. DAVIS, 

Notary Public, D. C. 


Affidavit of F. Wallace Stoever. 


Filed January 3, 1930. 

*#•###• 

District of Columbia, ss: 

F. Wallace Stoever being first duly sworn on oath de¬ 
poses and says that lie is the manager of the Property Man¬ 
agement Department of Shannon & Luchs, Inc., which is in 
charge of the rental of a portion of the premises known as 
the Albee Building, 15th & G Sts., N. W., Washington, D. 
C.; that said firm has been in charge of the rental agree¬ 
ment of 825 Albee Building since approximately 
13 January 2, 1929; that at no time since the last men¬ 
tioned date, according to the records of said firm, has 
anvone bv the name of Ethel Clawans been a tenant of said 

V * 

premises, and said premises have at all times since said 
date been rented exclusively to one George F. Curtis; that 
so far as affiant is aware, said rooms have never been sub¬ 
let to said Ethel Clawans and said Ethel Clawans has not 
been on occupant or sub-tenant of said room. 

F. WALLACE STOEVER. 

Subscribed and sworn to before me this 3rd day of Jan¬ 
uary, A. D. 1930. 

[notarial seal.] R. E. READ, 

Notary Public , D. C. 

Affidavit of Richmond Keech . 

Filed January 3, 1930. 

##*###* 

District of Columbia, ss: 

Richmond Keech, being first duly sworn on oath deposes 
and says that he is an Assistant Corporation Counsel for the 
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i 

District of Columbia; that on December 9, 1929, the Office 
of the Corporation Counsel deposited in the United States 
Mail, registered, postage prepaid, the original envelope in 
which a letter was contained, photostat copy of which is 
hereto attached; that thereafter the saidlletter was re¬ 
turned on account of non-delivery to the Office of the Cor¬ 
poration Counsel for the District of Columbia, in 
14 the same condition and with the same notations ap¬ 
pearing thereon, as shown on said photostat hereto 
attached. 

RICHMOND KEECH. 

Subscribed and sworn to before me this 2nd day of Jan¬ 
uary, A. D. 1930. i 

[notarial seal.] GEORGIA F. GREEN, 

Notary Public , D. C. 

* Government of the j ( 24c ) 

District of Columbia i (Postage) 

Office of the Corporation 

Counsel Registered 

Return Receipt 

Registered Mail j Requested 

Return Receipt 

[171465]* | 

Not at 

825 Albee Bldg. Miss Ethel Clawans, 

[825 Albee Building,] | [10978]* 

•Returned [Washington, D. C.]* 
to i 

Sender 
Unclaimed 

(44603) | 

Dec. 20, 1929 i 

(On back) 

(Washington (Pa. Ave. Sta.) D. C.) 

( Dec. ) 

( 9 h 

( 1929 j ) 

( Eegistered I ) 

| 3802 S 12/10 

[♦Words and figures enclosed in brackets erased in copyl] 
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(Washington (Pa. Avc. Sta.) D. C.) 
( Dec. ) 

( 10 ) 

( 1929 ) 

( Registered ) 


15 


(Washington (Pa. Ave. Sta.) D. C.) 
( Dec. ) 

( 20 ) 

( 1929 ) 

( Registered ' ) 


Memorandum 0pinion. 
Filed January 6, 1930. 


The above-entitled case is an action by Ethel Clawans 
against Sarah Garrick and Mary E. Clark, two of the de¬ 
fendants in cause No. 77,401, just disposed of. As in ac¬ 
tions No. 77.401, 77,402, and 77,403, so in this, the plaintiff, 
who gives her address in Washington as being room 825 in 
the Albee Building, files a declaration in proper person and 
no member of the bar of this District, nor any lawyer ap¬ 
pears for her. 1 The defendants in this case have filed a 
motion to strike the declaration upon grounds alleged. The 
same statements that the Court has made in considering 
the motions filed in the three other cases mentioned, as to 
the non-appearance of the plaintiff to press her own motion 
or to resist the motions of the defendants, applies in this 
case. The defendants in this case in alleging some eleven 
grounds for their motions to strike the declaration have 
submitted some affidavits in support of ground number one, 
which in substance is that the declaration does not comply 
in form or substance with the rules of practice prescribed 
and promulgated by the Court, and in particular, rule four¬ 
teen. These affidavits, if true, show' that the plaintiff 
neither lives nor has an office at the address furnished by 
her. These affidavits include one from the letter carrier 
vdio is the regular letter carrier for the delivery of mail to 
the Albee Building; an affidavit from the manager of the 
real estate concern wdiich is in charge of the collection of 
rents from the room in the office building furnished by the 
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plaintiff as her address; an affidavit by Deputy Clerk, 

16 Charles Coffin, with a photostatic copy of an enve¬ 
lope containing a communication on official business, 

addressed to the plaintiff at the address furnished by her, 
as above set forth; an affidavit of one Arthiir P. Erb, who 
alleges that on several occasions since December 5, 1929, 
he has called, within business hours, at the address fur¬ 
nished by the plaintiff as hers, and on each occasion the 
door had been locked, that the sole name appearing on the 
door is that of one George F. Curtis, that ;the plaintiff’s 
name does not appear on the door of said room, nor on the 
list of occupants of the building, whose names are contained 
on a glass-enclosed registry of the building and list of oc¬ 
cupants posted on the wall of the public corridor near the 
entrance of the building in the first floor lobby of said build¬ 
ing; and an affidavit of Richmond Keech, an Assistant Cor¬ 
poration Counsel, to which is attached a photostatic copy of 
an envelope containing a communication and addressed to 
the plaintiff at the address furnished by her and which, ac¬ 
cording to his affidavit, was deposited on December 9, 1929, 
in the United States mail, registered and postage prepaid, 
that thereafter the letter was returned on account of non¬ 
delivery to the office of the Corporation Counsel for the 
District of Columbia in the same condition and with the 
same notations appearing thereon, as shown jon the photo¬ 
static copy of the envelope containing said communication. 
The original of this photostatic copy, as well as that of 
Mr. Coffin’s, mentioned above, were exhibited to the Court 
at the hearing of the defendant’s motion on Friday, Janu¬ 
ary 3rd. It was also made to appear to the; Court at the 
hearing that service of a copy of defendant’s motion was 
made on the plaintiff by depositing a copy thereof in 

17 the letter slot of the room number of the Albee Build¬ 
ing furnished by the plaintiff, and that this was done 

by one of the counsel for the defendant, personally, on De¬ 
cember 30, 1929, and he states that on that! occasion the 
room was locked and no one responded to a knock on the 
door, which he gave. i 

There has been no answer filed by the plaintiff to these 
motions or to these affidavits, and on their face they are 
convincing that the address so furnished by the plaintiff is 
not, in fact, her address. The other grounds of defendant’s 
motions that attack the sufficiency of the declaration other- 

i 

i 

i 

I 
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wise are well founded, and the motions to strike the declara¬ 
tion are granted. 

The plaintiff will be given leave to amend her declara¬ 
tion, if she so desires, within fifteen days from January 7, 
1930, but in that event she must appear through a member 
of the bar of this District or present convincing evidence 
to the Court that she is a resident of the District of Colum- 
bit and an address at which she resides here. 

F. L. SIDDONS, 

Justice. 

January 6, 1930. 

IS Supreme Court of the District of Columbia. 

Monday, January 6th, 1930. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

####### 

Upon consideration of the Motions filed herein to strike 
declaration, it is ordered that said motions be, and the 
same are hereby each and severally granted, with leave 
to amend within fifteen days from January 7", 1930. 

Motion for Rehearing of the Paper Writing Entitled 
i( Motion to Strike Declaration From the Files 79 . 

Filed January 10,1930. 

* * * * # * « 

Comes now the plaintiff, by her attorney and moves for 
a rehearing, iii the nature of a ne recipiatur, on the paper 
writing filed herein entitled “Motion to Strike Declaration 
From the Files’’ for following reasons, namely; 

1. That said paper writing on its face is not entitled to 
be received as a Motion to Strike under Law Rule 26, Sec¬ 
tion 3, which provides as follows: 

“Defects in pleadings which were the subject of special 
demurrer at common law, may be taken advantage of by 
motion to strike out, or other appropriate motion.” 

Said paper writing violates said rule and section in that 
under the term of a motion to strike which now takes the 
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place of the old common law Special Demurrer, it sets 
forth an allegation that 44 Said declaration fails to allege 
facts constituting any cause of action against this defend¬ 
ant”, which defendant it fails to specify, seeking 

19 thereby to make said paper writing; perform the 
function of a general demurrer in violation of Law 

Rule 26, Section 1, which provides in part as follows: 

i 

44 The form of a demurrer shall be as follbws, or to the 
like effect: j 

The defendant says that the declaration; (bill, indict¬ 
ment, or other pleading, as the case may be) is bad in sub¬ 
stance. 

And at the foot thereof the matters of law, intended to 
be argued, shall be stated, and a demurrer j without such 
statement, or with a frivolous statement, may be stricken 
out, and judgment entered by the Court.” 

i 

2. Further it contains a prayer that the Court consider 
it as a demurrer. That said paper writing is neither a 
Special Demurrer or a Motion to strike, though so termed 
by defendants, nor a general demurrer, and is in violation 
of sections one and three of Law Rule 26. “ A special de¬ 
murrer is necessary where it turns on matter of form only; 
that is, where, notwithstanding such objection, enough ap¬ 
pears to entitle the opposite party to judgment, as far as 
relates to the merits of the cause. For, by;two statutes, 
27 Elizabeth, c 5, and 4 Anne, c 16, passed in ;a view to the 
discouragement of merely formal objections, it is provided, 
in nearly the same terms, that the judges 4 4 shall give judg¬ 
ment according as the very right of the cause and matter 
in law shall appear unto them, without regarding any im¬ 
perfection, omission, defect, or want of form,' except those 
only which the party demurring shall specially and par¬ 
ticularly set down and express, together with his demurrer, 
as causes of the same;” the latter statute adding this pro¬ 
viso; 4 4 So as sufficient matter appear in the said plead¬ 
ings, upon which the court may give judgment according 
to the very right of the cause”; 

3. The plaintiff, avers that she did not receive a notice 

that the hearing of said Motion to strike would be 

20 called January 3rd, 1930, and did not receive a copy 
of said Motion mandatorily required to be served 
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and given under Law Rule 32; as a condition precedent 
to a valid hearing of said Motion; plaintiff further avers 
that it was not through her negligence that said notice and 
copy were not received by her for the reason that she had 
complied with Law Rule 14, paragraph 4, by endorsing on 
her declaration her post office address, namely #825 Albee 
Building, Washington, D. C. where she received mail and 
had received it for several years prior therero, as will more 
fully appear by the affidavit annexed hereto of Joshua B. 
Finagin, United States Postal letter carrier; 

4. That had the Court been informed of the fact that 
plaintiff through no negligence on her part had not re¬ 
ceived said notice, nor copy of motion, the Order made 
herein granting said motion to strike the entire declaration 
from the hies, would not have been made in view of the 
fact that the Court necessarilv is governed in the exercise 
of its functions by the rule of due process of law, that if 
said Order stands she will be denied due process of law 
and denied her day in court, notwithstanding the foregoing 
facts, and the other irregularities, inconsistencies, and de¬ 
fects apparent on the face of paper writing, termed “Mo¬ 
tion to Strike Declaration From the Files”. 

ETHEL CLAWANS 

21 Washington City, 

District of Columbia, ss: 


Ethel Clawans, being first duly sworn upon oath deposes 

and savs: 

•> 

She has read the above motion of her subscribed and 
knows the contents thereof, that the facts therein stated 
of her own knowledge are true and those stated upon in¬ 
formation and belief she believes to be true. 

ETHEL CLAWANS. 


Subscribed and sworn to before me this 10th day of 
January, 1930. 

[notarial seal.] ELMER E. CUMMINS, 

Notary Public, D. C. 

To Sarah Carrick and her attorneys, Paul B. Cromelin 
and Bolitha J. Laws: 

To Mary E. Clarke and her attorney, W. A. Coombe: 

Please take notice that the above motion will be called 
to the attention of the court on Friday January 17th, 1930, 
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i 

at ten o’clock forenoon or as soon thereafter as counsel 
may be heard. 

ETHEL CLAWANS. 

Received a copy of the above motion and notice this — 
day of January, 1930. 

—I > 

Attorneys . for Sarah Car rich. 

\ 

Attorney for Mary E. Clarke. 

22 Washington City, 

District of Columbia, ss: 

Joshua B. Finagin, first being duly sworn on oath de¬ 
poses and says as follows: 

1. That he is a letter carrier in the United States — 
Office Department and that as such letter Icarrier he has 
delivered for several years or more mail addressed to Miss 
Ethel Clawans, 825 Aibee Building, 15th & G: Streets, North 
West, Washington, D. C. 

2. That about a month or more ago, two letters so ad¬ 
dressed were delivered and thereafter deposited in the 
letter box of said building, marked wrong address return 
to sender. 

3. That during said time the said office has been closed 
and affiant is informed and believes that Mr. George F. 
Curtis, tenant of said office has been sick and confined to 

7 I 

his home. I 

4. That finding said office closed for a month or more, a 
registered letter addressed to Miss Ethel: Clawans and 
other unregistered letters addressed to her; recently have 
been returned to senders for the reason above stated. 

JOSHUA Bi FINAGIN. 

Subscribed and sworn to before me this 8th day of 
January, 1930. 

[notarial seal.] JENNIE M. RYAN. 

I 

23 Supreme Court of the District of Columbia. 

Friday, January 24", 1930. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

# # * # # *! * 

3—5260a ! 
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Upon consideration of the motions filed in each of the 
above entitled causes, for a re-hearing* of the motions to 
strike declarations in each of the said causes, it is ordered 
that said motions be, and the same are hereby each and 
severally overruled. 


Amended Declaration. 

Filed February 11, 1930. 
####### 

Comes now the plaintiff, Ethel Clawans, by leave of Court 
first had and obtained and files this her amended declara¬ 
tion, that the plaintiff, Ethel Clawans sues the defendants, 
Sarah Carrick and Mary E. Clarke, jointly and severally, 
and sues the defendant, Mary E. Clarke, as the agent of 
said Sarah Carrick, acting under her authority and direc- 
tion to cause plaintiff to be maliciously prosecuted on a 
false charge of felony, namely forgery as herein set forth, 
for that heretofore, to wit, on the 21st day of November 
1928, in the City of Washington, District of Columbia, the 
defendants maliciously, and without reasonable cause there¬ 
for, caused the plaintiff to be charged before the Honor¬ 
able Gus A. Schuldt, presiding Judge of the Police Court of 
the District of Columbia, with a felony, to wit, forgery, in 
that the defendants voluntarily appeared in the Police 
Court of the District of Columbia, where the defend- 
24 ant, Mary E. Clarke caused one Ira Keck, a member 
of the Metropolitan Police Force of the District of 
Columbia, to file said charge against the plaintiff, in which 
charge it was alleged that she the defendant, Mary E. 
Clarke was defrauded by the reason of said forgery, know- 
ing full well that she was not defrauded, that she had not 
seen the paper writing alleged to be forged, that she had 
not seen the same uttered, that the defendant, Sarah Car- 
rick was in the Police Court Building, at the time said Ira 
Keck, made said charge against plaintiff, and knowing full 
well that a Miss Hylem was manager of the defendant 
Sarah Carrick store, at the time said check was uttered and 
received by Miss Hylem as manager of said store and knew 
her present address, nevertheless the said Miss Hylem was 
not called as a witness against the plaintiff, that had she 
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i 

been called as such witness, she would not have testified 
that this plaintiff uttered said check and Would not have 
testified that she received said paper writing from the 
plaintiff or that the plaintiff was present in the store when 
said paper writing was received by her, which was alleged 
to have been forged. 

2. As a further proceeding in said cause, as herein 
stated, the plaintiff, Ethel Clawans, was released on a one 
thousand dollar bond more than a week thereafter on said 
false and pretended charge of felony, to wit, forgery. 

3. That on the 21st and 27th day of November, 1928, the 
plaintiff was tried on said charge, and on the 27th day of 
November, 1928, the plaintiff Ethel Clawans was arraigned 
before the lion. Ralph Given, Judge of the Police Court in 
the District of Columbia, holding and presiding over a 

Police Court of the District of Columbia, upon which 
25 dates the said Judge heard the evidence upon said 
charge and on the 27th day of November, 1928, he 
dismissed the said charge and discharged the plaintiff from 
custodv and terminated said proceedings, in favor of plain¬ 
tiff. ‘ | 

4. The plaintiff further avers that there was no reason¬ 
able or probable cause for the complaint made against her 
by the said defendants, as aforesaid, and that she was not 
guilty of the said charge as the defendants well knew. 

5. That at the time of making said charge by said de¬ 
fendants, plaintiff was an accountant, title; searcher and 
income tax exnert, employed by various firms, having a 
monthly income of over two hundred and fifty dollars 
(-250.00). 

That by reason of the premises, plaintiff! has lost such 
employment, has been unable to secure other employment, 
and has expended seven hundred dollars in costs and coun¬ 
sel fees, in defending herself from said charge, and procur¬ 
ing bail; plaintiff has otherwise been injured!in her reputa¬ 
tion and has suffered great mental and bodily distress dur¬ 
ing her said imprisonment, and afterward^, all to plain¬ 
tiff’s damage in the sum of fifty thousand dollars, ($50,- 
000 . 00 ). 

Wherefore plaintiff claims damages against said dcfend- 
ants Sarah Carrick and Mary E. Clarke, jointly and sever- 
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ally in the sum of fifty thousand dollars ($50,000.00) and 
costs of this action. 


ETHEL CLAWANS, 

In Pro. Per. 


26 Motion of Plaintiff to Extend Time for Filing an 

Amended Declaration Herein. 


Filed February 11, 1930. 
#**#### 


Comes now the plaintiff, Ethel Clawans and moves the 
Court to extend the time for filing an amended declaration 
herein, upon the grounds set forth in the accompanying 
affidavit, which is hereby referred to and made part hereof. 
The plaintiff further moves the Court to consider and pass 
upon the motion for a re-hearing on the motion to strike. 

ETHEL CLAWANS. 

To Paul B. Cromelin, Bolitha Laws, Attorneys for Sarah 
Carrick: 

To W. A. Coombe, Attorney for Mary E. Clarke: 

Please take notice that the foregoing motion has this 
dav been calendared for hearing on Fridav February 14th, 
1930. 

ETHEL CLAWANS. 

Washington City, 

District of Columbia , ss: 

Ethel Clawans, being first duly sworn, deposes and says 
that she is the plaintiff in the above entitled cause; that 
the declaration herein was forwarded to the Clerk of the 
Court and received by him November 21st, 1929; that on 
December 30th, 1929, defendants made a motion to strike, 
which notice of said motions were not served upon 
27 her, that on January 6th, 1930, she learned for the 
first time that the said defendants filed motions to 
strike, that on 6th of January, 1930 she was informed that 
the presiding Justice of this Court had filed a memorandum, 
granting the defendants’ motions to strike, with leave of 
Court to file an amended declaration, that on January 10th, 
1930, she filed a motion for a re-hearing on the motion to 
strike and calendared said motion for January 17th, 1930, 
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on the 17th of January she communicated with the Justice’s 
secretary and requested two weeks continuance from the 
17th of January to 31st, 1930 on account of illness, which 
continuance was granted; without her knowledge the Jus¬ 
tice presiding in this Court overruled the motion for a re¬ 
hearing on the Motion to Strike on the January 24th, 1930. 

That the plaintiff has filed her declaration in good faith, 
believing she has a good cause of action against the de¬ 
fendants, and has never intended to abandon same; that 
the delay has been due in large part to illness on the part 
of the plaintiff, that the defendants have not been incon¬ 
venienced or injured by reason of said delay; that if the 
Court will give the plaintiff her day in Court,j she will dili¬ 
gently prosecute this suit to final action. 

ETHEL CLAWANS. 

Subscribed and sworn to before me this 10" day of Feb¬ 
ruary, 1930. 

FRANK E. CUNNINGHAM, 

i Clerk. 

ALF G. BUHRMAN, j 

Asst. Clk. 

j 

28 Special Delivery Letter. j 

Filed February 14, 1930. ; 

Law Offices Lillian Clawans, Industrial Office Bldg., 1060 

Broad Street, Newark, N. J. 

Telephone: Market 9909. ; 

February 13, 1930. 

Hon. Frederick Siddons, 

Associate Justice of the Supreme Court of the Dist. of 
Columbia, i 

Washington, D. C. 

In re Case No. 77401. 

“ “ 77402. 

“ “ 77403. | 

“ “ 77413. 

Dear Mr. Justice Siddons: 

i 

There are four motions listed for hearing I before your 
Honor for Friday, February 14,1930. 

The Misses Lillian and Ethel Clawans, plaintiffs in said 
causes of actions, are ill and will be unable to appear before 
your Honor to argue said motions. 


ZZ ETHEL CLAWAXS VS. SARAH CARRICK ET AL. 

Enclosed please find doctor certificates which are self 
explanatory. 

Respectfully yours, 

BEATRICE FELD. 
BF. 

P. S.—Please continue the above motions for one week. 


29 Phone, Mitchell 2467 Reg. No. 1478 

Dr. Harry X. Oomando 
Room 1010 Medical Tower Bldg. 

31 Lincoln Park Newark, N. J. 


Patient's 

Name 

Address 

R 


This is to certify that Miss Lillian Clawans is under my 
care. She is suffering from a fracture of her right scapula 
and is unable to leave her home. 

Respectfully 

Full 

Date 2/13/30 Name Harrv N Comando M. D. 


Petty ? s Pharmacy, 833 Broad St., opposite Central R. R. 

Station Open all night 


(On envelope) 

Adding and Calculating Newark 

Company Feb. 13 

Accounting: Computing: 12 P M 

Statistics N. J. 

1060 Broad Street 


Newark, N. J. Special Delivery 
10/ stamp 
Special Delivery 


2^ stamp 


Hon. Frederick Siddons, 
Associate Justice of the Supreme 
Court of the District of Columbia, 
Washington, D. C. 


District Supreme Court Bldg., 
Washington, D. C. 
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30 Affidavit of Alfred Buhrmanl 

Filed February 15, 1930. | 

###*#*■# 

District of Columbia, ss : 

Alfred Buhrman being first duly sworn on oath deposes 
and says that he is an Assistant Clerk of the Supreme 
Court of the District of Columbia; that the plaintiff Ethel 
Clawans, personally, on February 11, 1930, filed in the 
Clerk’s Office of said Court the paper entitled “Motion of 
Plaintiff to Extend Time for Filing an Amended Declara¬ 
tion Herein”; that at the time of the filing of said motion 
said plaintiff also filed motions in Law Causes No. 77,401, 
77,402 and 77,403; that at the time of the filing of said mo¬ 
tions plaintiff told affiant that she thought she could not 
be present in Court on February 14, 1930, the time of hear¬ 
ing set forth in the notice attached to said, motions, and 
asked affiant if she could calendar them fori some further 
future date, and was told by affiant that she could; that she 
then stated that she was going to calendar said motions for 
hearing on February 14, 1930, and that she expected, at the 
time when the motions came on for hearing! on February 
14, 1930, if she could not be here, to ask for a continuance; 
that the said plaintiff, personally, calendared said motions 
on February 11, 1930, for hearing on February 14, 1930, in 
the book provided in the Clerk’s Office for such calendaring. 

ALF G. BUHRMAN. 

i 

Subscribed and sworn to before me; this 15" day 

31 of February, A. D., 1930. 

FRANK E. CUNNINGHAM, 

i Clerk, 

By WILLIAM W. STICKNEY, 

Ass’t Clerk. 

Motion of Sarah Carrick to Strike Amended Declaration. 

Filed Februarv 20,1930. > 

V 7 

# # * * * # ! * 

Comes now the defendant Sarah Carrick^ by her at¬ 
torneys, Cromelin & Laws, and moves the Court to strike 


24 


ETHEL CLAWANS VS. SARAH CARRICK ET AL. 


from the files of this Court the certain amended declaration 
filed herein on February 11, 1930, by the plaintiff therein 
named, Ethel Clavans, and for causes of this motion says: 

1. Xo copy of said amended declaration was served upon 
this defendant, or upon her counsel of record herein. 

2. While said amended declaration recites that the same 
was filed by leave of Court, no such leave of Court was, in 
fact, obtained. 

3. The time within which an amended declaration was 
permitted to be filed herein had expired before the filing 
of said amended declaration. 

4. The record herein discloses that on, to wit, February 
11, 1930, plaintiff herein filed her motion wherein she re¬ 
quested the Court, among other things, to extend the time 
for amending the declarations, which time had, however, 
expired prior to the filing of said motion. 

PAUL B. CROMELIN, 
BOLITHA J. LAWS, 
Attorneys for Sarah Car rick. 

32 To Miss Ethel Clawans, plaintiff: 

Please take notice that the foregoing motion has been 
calendared for hearing on the next regular motion day. 

PAUL B. CROMELIN, 
BOLITHA J. LAWS, 
Attorneys for Sarah Car rick. 

Motion of Mary E. Clarke to Strike Amended Declaration. 

Filed February 20, 1930. 
**##### 

Comes now the defendant Mary E. Clarke, by her attor¬ 
ney, William A. Coombe, and moves the Court to strike from 
the files of this Court the certain amended declaration filed 
herein on February 11, 1930, by the plaintiff therein named, 
Ethel Clawans, and for causes of this motion says: 

1. Xo copy of said amended declaration was served upon 
this defendant, or upon her counsel of record herein. 

2. While said amended declaration recites that the same 
was filed by leave of Court, no such leave of Court was, in 
fact, obtained. 
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3. The time within which an amended declaration was 
permitted to be filed herein had expired before the filing 
of said amended declaration. 

4. The record herein discloses that on, to wit, February 
11, 1930, plaintiff herein filed her motion therein she re¬ 
quested the Court, among other things, to extend the time 
for amending the declaration, which time had, however, 
expired prior to the filing of said motion. 

W. A. COOMBE, 

Attorney for Defendant Mary E. Clarke . 

! 

33 To Miss Ethel Clawans, Plaintiff: 

Please take notice that the foregoing rqotion has been 
calendared for hearing on the next regular motion dav. 

W. A. COOMBE, 

Attorney for Defendant Mary E. Clarke. 

i 

J 

Affidavit as to Mailing Copies. 

i 

Filed February 20, 1930. 
******* 

District of Columbia, ss : 

I, Marguerite Davis, being first duly sworn on oath de¬ 
pose and say that I am employed by Cromelip & Laws, 1366 
National Press Building, Washington, D. C^; that on Feb¬ 
ruary 19, 1930, I deposited in the United States mail regis¬ 
tered with postage prepaid, copy of the motion of the de¬ 
fendant Sarah Carrick to strike the amended declaration 
in the above-entitled cause, said copy of I motion being 
mailed in envelope addressed as follows: Ethel Clawans, 
825 Albee Building, Washington, D. C. 

MARGUERITE DAVIS. 

Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, A. D., 1930. 

[notarial seal.] FRANCIS L. NEUBECK, 

Notary Public, D. C. 

i 

4—5260a 


i 


i 
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34 Affidavit of Francis C. Brooke as to Mailing Copies. 

Filed February 20,1930. 
####### 

District of Columbia, ss: 

I, Francis C. Brooke, being duly sworn on oath depose 
and say that at the request of William A. Coombe, Colo¬ 
rado Building, Washington, D. C., on February 19, 1930, I 
deposited in the United States mail registered with postage 
prepaid, copy of the motion of the defendant Mary E. Clark 
to strike the amended declaration in the above-entitled 
cause, said copy of motion being mailed in envelope ad¬ 
dressed as follows: Ethel Clawans, 825 Albee Building, 
Washington, D. C. 

FRANCIS C. BROOKE. 

Subscribed and sworn to before me this 20th day of 
February, A. D., 1930. 

[notarial seal.] MARGUERITE G. DAVIS, 

Notary Public , D . C. 

35 Supreme Court of the District of Columbia. 

Friday, March 7th, 1930. 

Session resumed pursuant to adjournment, Hon. F. L. 

Siddons, Justice, presiding. 

« 

******* 

Upon consideration of the motion filed herein to extend 
time for filing an amended declaration, it is ordered that 
said motion be, and the same is hereby overruled. 

Further, upon consideration of the motions filed herein to 
strike the amended declarations, it is ordered that said 
motions be, and the same are hereby granted, and the said 
amended declarations are lierebv stricken. 

Motion for Final Order. 

Filed March 31, 1930. 

******* 

Comes now the plaintiff Ethel Clawans and elects to 
stand on her amended declaration filed herein, and moves 
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the Court for final Order and Judgment ion said election, 
that when same is made that the Court grant her an appeal 
therefrom in open Court to the Court of Appeals of the 
District of Columbia, and fix costs on appeal in the sum of 
$50.00 cash or bond for one hundred dollars. 

GEORGE F. CURTIS, 

; # ' 

Attorney for Plaintiff for Above Noting of Appeal. 


36 


Supreme Court of the District of Columbia. 


Tuesday, April 1", 1930. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 


* 


* 


i * 


Upon consideration of the motion filed herein on the 31st 
day of March, 1930, for a final order and! judgment, it is 
ordered that said mot ion be, and the same; is hereby over¬ 
ruled, and that defendants recover herein against said 
plaintiff their costs of defense to be taxed by the clerk. 

From the foregoing order the plaintiff, by her attorney 
of record, notes an appeal in open court, to the Court of 
Appeals; whereupon, an undertaking to act as a cost bond 
is hereby fixed in the sum of $100.00 with leave to de¬ 
posit $50.00 cash in lieu thereof. 

i 

Memoranda. j 

April 24, 1930.—Appeal Bond ($100) approved and filed. 

Deposit for costs on appeal, $5. 

Assignment of Errors. 

Filed May 12, 1930. 


* 


*• 


# 


* 


The Court erred in: 

1. In striking declaration from files. 

2. In striking amended declaration from files. 

3. In rendering judgment for the respective defendants. 

4. In not rendering judgment for the plaintiff. 

37 5. Other errors apparent of record. 

ETHEL CLAWANS, 

Plaintiff Pro . Per. 
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Received a copy of the above assignment of errors on 
this day of May, 1930. 


Appellant’s Designation of Record. 

Filed May 12, 1930. 

******* 

To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

You are hereby requested to prepare and certify a tran¬ 
script of record in the above entitled cause on appeal to 
the Court of Appeals of the District of Columbia, by in¬ 
cluding the following: 

1. Declaration filed November 21st, 1929. 

2. Motion to Strike filed in behalf of Sarah Carrick filed 
December 30th, 1929. 

3. Motion to Strike filed in behalf of Mary E. Clarke filed 
December 30th, 1929. 

4. Affidavit of Coflin filed Jan. 3rd, 1930. 


5. 

C i 

i i 

Erb 

i i 

i i 

i i 

11 

6. 

i i 

i i 

Finagin 

t i 

i i 

4 i 

i 6 

7. 

l i 

i i 

Stoever 

i c 

i i 

l i 

i L 

8. 

i i 

i t 

Keech 

i l 

i i 

i i 

i i 


9. Memorandum of Mr. Justice Siddons filed Jan- 
3S uary 6, 1930. 

10. Order Striking Declaration from files with 
leave to file an amended declaration within 15 days. Jan. 
6, 1930. 

11. Motion for re-hearing filed Jan. 10th, 1930. 

12. Order denying re-hearing. 

13. Amended declaration. 

14. Motions to Strike Amended declarations. 

15. Motion to extend time to file an amended declaration. 

16. Order denying time to extend time to file an amended 
declaration and granting motion to strike amended declara¬ 
tions from files. 

17. Motion for final judgment filed Mar. 31st, 1930. 

18. Final judgment against plaintiffs filed Apr. 1st, 1930. 
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19. Appeal Noted in open Court filed Apr. 1st, 1930. 

20. Order fixing costs on appeal bond $100.00 or $50 cash. 

M. 81 p. 237 filed Apr. 1st, 1930. i 

21. Appeal Bond of $100.00 of plaintiff with National 
Surety Co. of New York filed Apr. 24th, 1930. 

22. Deposits for costs on appeal $5.00 filed Apr. 24th, 

1930. I 

23. Assignment of Errors filed May 12th,: 1930. 

24. This Designation of Record. 

ETHEL jCLAWANS. 
Dated May 12th, 1930. ' 

Received a copy of the foregoing designation of record 
this — day of May, 1930. 


39 Designation of Record on Behalf of Appellee Sarah 

Ca r rick. j 

i 

Filed May 16, 1930. 


* 


* * * # 




* 


Now comes Sarah Carrick trading as Whalen’s Shop, ap¬ 
pellee in the above-entitled cause, and designates parts of 
the record to be included in the transcript |in addition to 
those designated by appellant, such additional parts being 
deemed necessary and material for a determination of the 
questions raised on appeal, namely: j 

1. Motion of plaintiff to extend time to amend declara¬ 
tion and affidavit, filed February 11, 1930. 

2. Special delivery letter of Beatrice Feld on behalf of 
Lillian Clawans asking for continuance for one week of mo¬ 
tion set for the 14th instant, filed February 14, 1930. 

3. Affidavit of Buhrman, Assistant Clerk, filed February 


15, 1930. j 

4. Affidavit as to mailing copies of motion to strike 
amended declaration, filed February 20, 1930.! 

5. Motion of defendant Mary E. Clarke to strike amended 
declaration and notice and affidavit as to mailing copies, 
filed February 20, 1930. 
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6. Motion to extend time for filing amended declaration 
overruled and motion to strike amended declaration 
granted, filed March 7, 1930. 

7. Affidavit as to service of copy of designation of rec¬ 
ord on Ethel Clawans at 1440 W Street, N. W., Washington, 
D. 0., the original of which was filed the 16th day of May, 
1930. 

S. This designation of record. 

PAUL B. CROMELIN, 
BOLITHA J. LAWS, 
Attorneys for Sarah Carrick, Appellee. 

40 Designation of Record on Behalf of Appellee Mary E. 

Clarke. 

Filed May 16, 1930. 

#*#*### 

Now comes Mary E. Clarke, appellee in the above-en¬ 
titled cause, and designates parts of the record to be in¬ 
cluded in the transcript in addition to those designated by 
appellant, such additional parts being deemed necessary and 
material for a determination of the questions raised on 
appeal, namely: 

1. Motion of plaintiff to extend time to amend declara¬ 
tion and affidavit, filed February 11, 1930. 

2. Special delivery letter of Beatrice Feld on behalf of 
Lillian Clawans asking for continuance for one week of mo¬ 
tion set for the 14th instant, tiled February 14, 1930. 

3. Affidavit of Buhrman, Assistant Clerk, filed February 
15, 1930. 

4. Affidavit as to mailing copies of motion to strike 
amended declaration, filed February 20, 1930. 

5. Motion of defendant Marv E. Clarke to strike amended 
declaration and notice and affidavit as to mailing copies, 
filed February 20,1930. 

6. Motion to extend time for filing amended declaration 
overruled and motion to strike amended declaration 
granted, filed March 7, 1930. 

7. Affidavit as to service of copy of designation of rec¬ 
ord on Ethel Clawans at 1440 W Street, N. W., Washington, 
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D. C., the original of which was filed the 16th dav of May, 
1930. 

8. This designation of record. 

W. A. COOMBE, 

Attorney for Mary E. Clarke, Appellee. 

41 Affidavit of Marguerite Davis, j 

Filed May 17, 1930. ! 


# * # # * #; # 
District of Columbia, ss : 

i 

I, Marguerite Davis, being first duly sworn on oath depose 
and say that I am employed by Cromelin & Laws, 1366 Na¬ 
tional Press Building, Washington, D. C.; thjit on May 16, 
1930, I deposited in the United States Mail registered with 
postage prepaid, copy of the designation of record of Sarah 
Carrick, appellee, in the above-entitled cause* said copy of 
designation of record being mailed in envelope addressed as 
follows: Miss Ethel Clawans, 1440 W Street jN. W., Wash¬ 
ington, D. C., being the address given in plaintiff’s desig¬ 
nation of record in said cause. 

MARGUERITE DAVIS. 


Subscribed and sworn to before me this 17th day of May, 
A. D., 1930. 

[notarial seal.] MADELEINE E. BENTON, 

Notary Public, D. C. 

42 Affidavit of Francis C. Brooke. \ 

i 

Filed May 17, 1930. 

# # # * * * i # 

i 

District of Columbia, ss : 

i 

I, Francis C. Brooke, being first duly sworn on oath de¬ 
pose and say that at the request of William A. Coombe, 
Colorado Building, Washington, D. C., on May 16, 1930, I 
deposited in the United States Mail registered, postage pre¬ 
paid, copy of the designation of record of Mary E. Clarke, 
appellee, in the above-entitled cause, said copy being mailed 
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in envelope addressed as follows: Ethel Clawans, 1440 W 
St. X. W., Washington, D. C., being the address given in 
plaintiff's designation of record in said cause. 

FRANCIS C. BROOKE. 

Subscribed and sworn to before me this 17th day of May, 
A. D. 1930. 

[notarial seal.] MARGUERITE G. DAVIS, 

Notary Public, D. C. 

43 Supreme Court of the District of Columbia. 

United States of America, 

Pi strict of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 42, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein hied, copies of which are made part of this 
transcript, in cause No. 77413 at Law, wherein Ethel Claw¬ 
ans is Plaintiff and Sarah Carrick, trading as the Whalen 
Shop et al. are Defendants, as the same remains upon 
the files and of record of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th dav of July, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5260. Ethel Clawans, appellant, vs. Sarah Carrick, 
trading as the Whalen Shop, and Mary E. Clarke, individu¬ 
ally and as agent of said Sarah Carrick. Court of Appeals, 
District of Columbia. Filed Jul. 7,1930. Henry W. Hodges, 
Clerk. 
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OF THE DISTRICT OF COLUMBIA. 


CLERK. 


Ethel Clawans, 

Appellant, 

vs. 

Sarah Carrick, trading as the 
Whalen Shop, and Mary E. 
Clarke, individually and as 
agent of said Sarah Carrick, 

Appellees. 


No. 5200. 


I 

j 


Statement of the Case. 

This is an appeal from a final judgment of the 
Supreme Court of the District of Columbia, over¬ 
ruling plaintiffs 7 motion to extend the time for 
filing an amended declaration, and granting de¬ 
fendants 7 motions to strike the amended declara¬ 
tion, with costs against plaintiff. (R. pp. 20 and 
27) 

Plaintiff, on November 21, 1929, filed her declar¬ 
ation against appellees to recover damages for 
malicious prosecution. (R. pp. 2 and 3) 

The defendants, on December 30, 1929, filed their 
separate motions to strike the declaration from 
the files upon twelve grounds therein stated. (R. 
p. 3) ! 

The Court filed a memorandum opinion. (R. pp. 
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12-14), and on January 7, 1930, granted defend¬ 
ants' motions to strike, with leave to amend with¬ 
in fifteen days from January 7, 1930. (R. p. 14) 

On January 10. 1930, plaintiff filed a motion for 
rehearing of the motion to strike upon the follow¬ 
ing grounds: 

(L) Said paper-writing was not a motion to 
strike or a demurrer. 

(2) That plaintiff did not receive notice that 
said motion would be heard on January 3, 1930. 

On February 11, 1930. appellant filed her amend¬ 
ed declaration, (R. p. 18). and at the same time 
filed a motion to extend the time for tiling said 
amended declaration. (R. p. 20). This motion 
was supported by appellant's affidavit that she had 
not received notice of defendants* motion. (R. pp. 
20 and 21) 

On February 13, 1930, appellant's secretary ad¬ 
dressed a letter to Mr. Justice Siddons, enclosing 
a written certificate of Dr. Harry X. Comando set¬ 
ting forth that appellant was on said date suffer¬ 
ing from a fracture of her right scapula, and that 
she was unable to leave her home. (R. p. 22) 

Appellant filed an affidavit of Alfred Buhrman. 
Assistant (Jerk of the Supreme Court, D. O., set¬ 
ting forth his conversation with appellant at the 
time of the filing of her motion, wherein she ex¬ 
pressed an intention to ask for a continuance of 
her motion in the event of her inability to be pres¬ 
ent in Court on February 14, 1930. (R. p. 23) 

Defendants, on February 20, 1930, in the absence 
of the plaintiff, moved the court to strike the 
amended declaration. (R. p. 24) Said motion 
was granted. (R. p. 26) 
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Appellant, on March 31, 1930, filed an election 
to stand on her amended declaration, and mdved 
the court for final judgment. (R. p. 27) 

Said motion, on March 31, 1930, was overruled, 
with judgment for costs against appellant. j (R. 
p. 27) j 

From said final order the plaintiff noted and has 
perfected the present appeal. 


Assignment of Errors. 

I 

The Court erred in: 

(1) In striking declaration from files. 

(2) In striking amended declaration from files. 

(3) In rendering judgment for the respective 
defendants. 

j 

(4) In not rendering judgment for the plain¬ 
tiff. 


i 

i 


(5) Other errors apparent of record. 


4 


ARGUMENT AND AUTHORITIES. 

The defendants’ motion to strike the original 
declaration should have been overruled. 


The declaration contains all essential allegations 
in an action for malicious prosecution. (R. pp. 
2 and 3) 

it alleges that defendants, without probable 
cause, charged her before a judge of the Police 
Court with forgery: that she was released on bond; 
that she was tried on said charge and discharged 
from custody: that the proceedings were finally 
terminated; that plaintiff sustained damages in 
the amount claimed. 

In their so-called motions to strike, the defend¬ 


ants included grounds for special as well as gen¬ 
eral demurrer. (R. p. 3) They moved the Court 


to treat said “motion to strike*' as a 


“demurrer". 


(R. p. 5) 

Since they elected to treat their pleading as 1 a 
general demurrer, the grounds for special demur¬ 
rer (motion to strike) were waived. 

“A general demurrer waives formal defects 


which are grounds for special demurrer." 49 
Corpus Juris S32 ([and cases cited in] Note 80). 

“A demurrer to a pleading is a waiver of any 
objection as to the right to file it, or of other ir¬ 
regularities previously committed by the parties.^ 


49 Corpus Juris, 420, 

Travios v. Com. Union, 217 App. Div.352, 
217 N. Y. S. 459, 4G6. 
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“Inasmuch as a general demurrer goes only to 
matters of substance in a pleading, objections j to 
defects in matters of form cannot be taken there¬ 
by.” | 

49 Corpus Juris 372, and cases cited in note 38. 

j 

It is a well settled rule that a general demurrer 
does not reach formal or other defects which are 
the grounds of special demurrer. 

21 R. C. L. 520, Sec. 81, citing 

Del. County v. Diebold Safe, etc. Co., 133 
U. S. 473. 


The Court, however, granted said motion upon 
grounds which could only be considered on a mo¬ 
tion to strike, but also held the remaining grounds 
of the motion (general demurrer) to be well found¬ 
ed. (R. p. 14) j 


The declaration being sufficient in substance, the 
demurrer should have been overruled. 

“A declaration which sets forth facts sufficient 
to constitute a cause of action is sufficient against 
a general demurrer. 77 


49 Corpus Juris, 387, 

Mardis v. Hines, 258 Fed. 945. 

I 

The Court should have granted appellant a re¬ 
hearing on defendants’ demurrer. 

i 

| 

(1) The pleading filed by defendants was de¬ 
fective in that it embodied grounds for special as 
well as general demurrer. 
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(2) Appellant did not receive notice that the 
hearing of defendants' motion would be called on 
January 3, 1930. (R. p. 15) Jurat p. 1G. 

The Court's discretion should not be arbitrary, 
fanciful or capricious, it should be legal and regu¬ 
lar and not governed by humor. 1 Burr 25, IS, 
Wnd 99, cited in Bouviers Law Dictionary, page 
580. 

It is respectfully urged that the Courts refusal 
to continue plaintiffs motions until they were able 
to be in Court (their absence being accounted for 
on account of illness as well their failure to re¬ 
ceive notice of the defendants motions) was not 
reasonable under the circumstances and therefore 
exceeded the ordinary judicial discretion reposed 
in the Court. This subject is treated in Volume 
1. Corpus Juris, page 372 and notes. 

The Amended Declaration was filed in due 
time and should not have been stricken. 

The plaintiff was granted fifteen days from Jan¬ 
uary 7, 1930 to file an amended declaration. (R. 
p. 14) The order of the Court sustaining defend¬ 
ants' motions to strike made no provision for an 
automatic dismissal of the case upon failure of 
plaintiff to amend within the allotted time . 

On January 10, 1930, plaintiff filed a motion for 
rehearing of motion to strike, (R. p. 14), which 
on January 24, 1930, was denied. (R. p. 18) 

This Court has held that the filing of a motion 
for new trial suspends the entry of judgment until 
the motion is disposed of. Walter v. B. & O. Ry. 
Co 6 App. D. C. 20. Upon a parity of reasoning, 
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the filing of plaintiff’s motion for rehearing 
pended the entry of judgment. 

While the last-named motion was pending ic 
would have been inappropriate and inconsistent 
for plaintiff to have filed ail amended declaration. 
It is respectfully urged that the pendency of said 
motion automatically extended the time for tiling 
a mei ided dec 1 aration. 

Assuming, (but not conceding), that plaintiff 
was in default in not filing her amended declare- 

0 i 

tion within the time fixed by the order of January 
7, 1930, such default was waived by defendants be¬ 
cause of their failure to make application for a 
final judgment. 

In Banville v. Sullivan, 11 App. 1). 0. -3, a gar¬ 
nishee failed to file answer to a writ of garnish¬ 
ment within the time allotted bv the rules. She 
did, however, file an answer within two months 
after the service of the writ but before any action 
had been taken by the plaintiff to enforce her! de¬ 
fault. Thereafter plaintiff moved for judgment of 
condemnation against the garnishee, which motion 
was granted by the trial court. On appeal, the 
judgment was reversed. 

The Court: “Where causes are pending in a 
court undetermined, and especially where a pro¬ 
ceeding is in its nature a matter of absolute right, 
such as pleadings usually are, apart from the limi¬ 
tations by which it is required that they should 
be guarded, it has never yet been heard, either un¬ 
der the common law in England, or in the State 

1 

of Maryland, from which we have derived our prac¬ 
tice, or in the District of Columbia itself during 


l 

i 
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the period of nearly one hundred years of its 
separate judicial existence, that parties may not 
waive limitations of time either by their express 
consent or by implication, through failure to take 
advantage of default.” 

The amended declaration was filed on February 
11, 1930. at which time no final judgment had been 
entered. It was error to strike said declarations. 

It is respectfully submitted that the judgment of 
the Court below be vacated: that said Court be 
directed to overrule defendants' motions to strike 
the amended declaration, and to grant the plain¬ 
tiff's motion to extend the time for filing her amend¬ 
ed declaration. 


Respect full v submitted. 
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acr-ftrT"Appellant. 
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Ethel Clawans, Appellant , 
vs. 

Sarah Carrick, et al., Appellees. \ 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 

This appeal grows out of the filing on November 
21, 1929, by the appellant Ethel Clawans of a declara¬ 
tion against Sarah Carrick and Mary E. Clarke, in 
law case No. 77,413 on the docket of the;Supreme 
Court of the District of Columbia. Apparently the 
plaintiff by the declaration sought to recover: damages 
for a malicious prosecution or a false arrest (Rec. 
pp. 2-3). Previously on November 18, 1929, this 
plaintiff and one Lillian Clawans (see Record in Ap¬ 
peal Case No. 5259, April Term, 1930) had filed the 
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suit against Roger J. Whiteford, and other defen¬ 
dants, including these two appellees, the same being 
Law Case No. 77,401 below, and had also filed two 
other law suits Law No. 77,402 and 77,403, all four 
of which were considered by the Court at the same 
time and disposition made thereof by the Court on 
similar motions. (See memorandum opinion of the 
Court filed January 6, 1930 (Rec. p. 12), and also 
memorandum opinion of the Court in Ethel Clawans 
v. Roger J. Whiteford, et al., Rec. p. 17 in No. 5259.) 
The declaration was signed in this case by the plain¬ 
tiff in proper person, and does not show whether or 
not the plaintiff was a resident or non-resident of 
the District of Columbia. 

On December 30, 1929, each of the appellees filed 
and calendared separate motions to dismiss the dec¬ 
laration on eleven separate and distinct grounds. The 
first of said grounds was 

1. Said declaration does not comply in form or 
in substance with the rules of practice prescribed 
and promulgated by this Court, and in particular 
Rule 14 thereof. 

In support of this motion there were filed in the 
case on January 3, 1930, the affidavits of Charles 
Coflin (Rec. p. 7), affidavit of Arthur P. Erb (Rec. 
p. 8), affidavit of Joshua B. Finigan (Rec. p. 9-10), 
affidavit of F. Wallace Stover (Rec. p. 10), affidavit 
of Richmond Keech (Rec. pp. 10-11). A memorandum 
was filed in the case by Mr. Justice Siddons on Jan¬ 
uary 6, 1930, which fully sets forth the reasons for the 
Court not granting the motion (Rec. p. 12). The 
Court at that time was aware of the failure of the 
plaintiff to appear to press her own motions, or to 



3 


resist the motions of the same defendants,; in the 
other cases, and in the opinion filed in this case (Rec. 
p. 12) states “the same statement that the Court has 
made in considering the motions filed in the three 
other cases mentioned, as to the non-appearance of 

j 

the plaintiff to press her own motion or resist the 
motions of the defendants, applies to this case.’ 7 No 
answer was made by the plaintiff to the motion to 
strike or to the affidavits and the Court held that “on 

j 

their face they are convincing that the address (re¬ 
quired by Rule 14, below, to be stated in caption of 
initial pleading) so furnished by the plaintiff is not 
in fact her address” (Rec. p. 13). The Court fur¬ 
ther held that the other grounds of the defendants’ 
motions attacking the sufficiency of the declaration 
otherwise were well founded (Rec. pp. 13-14)1 

By the same memorandum, the Court decreed that 
leave be given the appellant to amend her declaration 
below if she so desire within fifteen days from Jan¬ 
uary 7 , 1930 , but in that event “she must; appear 
through a member of the Bar of this Court l or pre¬ 
sent convincing evidence to the Court that she is a 
resident of the District of Columbia and an address 
at which she resides here.” (Rec. p. 14.) The ap¬ 
pellant failed and refused to meet either of the con¬ 
ditions of the Court in allowing her fifteen days from 
January 7, 1930 , to amend, and failed to j file an 
amended declaration in the case until Februarv 11, 
1930. An order of the Court was passed in conform¬ 
ity with the memorandum (Rec. p. 14). 

On January 10, 1930, the appellant filed a motion 
for re-hearing on the motion to strike, the appellant’s 
said motion reciting that the plaintiff “by;her at¬ 
torney” moved the Court for a re-hearing. No at- 
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torney appeared in the case at that time, however, 
and in fact the motion was signed by the plaintiff in 
proper person, as was also a notice of hearing at¬ 
tached to it (Rec. pp. 14-17). 

On January 24, 1930, the appellant’s motion for 
re-hearing of the appellees’ motion to strike the 
original declaration came on for hearing before the 
Court, the appellant in the meantime having failed 
either in person or by attorney to appear in Court, 
and the motion for a re-hearing on the motions to 
strike in this cause, as in Law Cause No. 77,401, was 
overruled (Rec. pp. 17-18); (see, also, record in Case 
No. 5259 April Term, 1930, p. 29). 

On February 11, 1930, the appellant filed an 
amended declaration, which recited that the same was 
filed “by leave of the Court first had and obtained” 
(Rec. p. 18). The declaration was not, in fact, filed 
with leave of the Court, as the onlv leave theretofore 
granted by the Court was by the order dated Januarv 
7, 1930, granting leave to file an amended declaration 
within fifteen days from January 7, 1930, which time 
had long since expired. 

At the same time, on February 11, 1930, appellant 
moved the Court to extend the time for filing as 
amended declaration, and further moved the Court to 
consider and pass upon the motion for re-hearing of 
the motion to strike, which had been overruled on 
January 24, 1930. (Rec. pp. 20; 17-18.) Accom¬ 
panying this motion was an affidavit executed by the 
appellant to the effect that on January 17, 1930, she 
had communicated with the Justice’s secretary and 
requested two weeks continuance from the 17th day of 
January to the 31st of January, on account of illness, 
which was granted, but that the presiding justice had 
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overruled the motion for re-hearing on January 24, 
1930, without her knowledge; further, that the delay 
was due in a large part to her illness (Rec. p. 21). 
No such continuance had been granted, there was no 
authority in the Secretary to the Justice to grant any 
such continuance, and the certificate of Dr. Comando 
(Rec. p. 22) was to the effect that Miss Lillian 
Clawans, and not the appellant, was the one; who was 
ill. | 

On February 11, 1930, there was filed in the Clerk’s 
Office a notice addressed to the counsel for the ap¬ 
pellees that the appellant’s motion to extend the time 
for filing an amended declaration would be called to 
the attention of the Court on February 14,; 1930, at¬ 
tached to the motion, but the appellant failed to ap¬ 
pear either by counsel or in person, on the 14th day 
of February, 1930 (Rec. p. 20). On this day, how¬ 
ever, the Presiding Justice filed in the Clerk’s Office 
(Rec. p. 21) a special delivery letter which he had re¬ 
ceived from one 44 Beatrice Feld,” which 'contained 
a postscript as follows: 44 P. S.—Please continue the 
above motions for one week.” On February 15, 1930, 
the affidavit of Alf. Buhrman, Assistant Clerk of the 
Court below, was filed in the Clerk’s Office showing 
that on February 11, 1930, the appellant Ethel 
Clawans had appeared in the Clerk’s Office in person, 
and had personally filed the paper entitled 4 4 motion 
of plaintiff to extend time for leave for filing an 
amended declaration,” at the same time filing simi¬ 
lar motions in Law Cases Nos. 77401, 77402 and 
77403; that at that time she had stated to Mr. Buhr¬ 
man that she thought she could not be present in 
Court on February 14, 1930, the time she was then 
notifying counsel to be present, and then calendaring 
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the motions for hearing by the Court; that she was 
then told by the Assistant Clerk that she could calen¬ 
dar the motions for some future date, but that she 
stated she was going to calendar them for the hear¬ 
ing on February 14, 1930, and that when they came 
on for hearing on the latter date, if she could not 
appear, she was going to ask for a continuance; that 
with such knowledge she regularly calendared the 
motions for February 14, 1930, in the book provided 
in the Clerk’s Office for such calendaring (Rec. p. 23). 

On February 20, 1930, each of the appellees filed a 
motion to strike the amended declaration on the 
following grounds (Rec. pp. 23-25): 

1. No copy of said amended declaration was served 
upon this defendant, or upon her counsel of record 
herein. 

2. While said amended declaration recites that the 
same was filed by leave of the Court, no such leave 
of Court was, in fact, obtained. 

3. The time within which an amended declaration 
was permitted to be filed herein had expired before 
the filing of said amended declaration. 

4. The record herein discloses that on, to wit, Feb¬ 
ruary 11, 1930, plaintiff herein filed her motion where¬ 
in she requested the Court, among other things, to 
extend the time for amending the declarations, which 
time had, however, expired prior to the filing of said 
motion. 

These motions were regularly calendared by coun¬ 
sel for the appellees for hearing on the next regular 
motion day, and copies sent to the appellant by 
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registered mail, at the address furnished by her 
(see affidavit of Marguerite Davis and Francis 
Brooke, Rec. pp. 25-26). 

The appellant failed to appear in the Court in 
response to the said motion, when it came on for 
hearing on the next motion day; nothing further was 
filed in the record, or called to the attention of the 
Court except a letter from Newark, N. J., the original 
of which is filed in Case No. 5259, April Term, 1930, 
(p. 56) again signed by Beatrice Feld, which contained 
another certificate of Dr. Comando that Lillian 
Clawans, not this appellant, was still under the doc¬ 
tor’s care and unable to travel; and on March 7, 
1930, almost three weeks later, the Court ifi each of 
the law cases, overruled the appellant’s riiotion to 
extend the time for the filing of the amended declara¬ 
tion, and to reconsider the motion for re-hearing on 
the motion to strike, and on consideration of the 
motion of the defendants to strike the amended dec¬ 
laration which had been filed without leave of the 
Court, granted said motion. 

Although the order overruling the motion to extend 
the time to file the amended declaration and striking 
out the amended declarations filed without leave was 
passed on March 7,1930, the appeal was not perfected 
by the giving of an appeal bond until April 24, 1930 
(Rec. p. 27). | 

In the meantime, the appellant had on March 31, 
1930, filed in the Clerk’s Office a motion entitled 
“Motion for Final Order.” (Rec., pp. 26-27) This 
motion was filed through one George F. Curtis who 
was then a member of the Bar of the Supreme Court 
of the District of Columbia and of this Court. This 
constitutes the first appearance of any counsel in the 
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case. No power of attorney for service of process 
was ever filed. The appellant therein elected “to 
stand on her amended declaration filed herein” and 
moved the court “for final order and judgment on 
said election ; that when same is made that the Court 
grant her an appeal therefrom in open Court to the 
Court of Appeals,” etc. (Rec. pp. 26-27). No notice 
of the filing or hearing on the motion was served on 
either of the appellees or their counsel but presum¬ 
ably the said attorney for the appellant presented 
the same to Mr. Justice Siddons on April 1, 1930 
(Rec. p. 27), when said motion was overruled and 
costs were taxed in favor of the defendants below. 
From that order alone, an appeal was noted in open 
Court, and bond on appeal was fixed, etc. and the ap¬ 
peal actually perfected on April 24, 1930. 

ARGUMENT. 

Five assignments of error were filed in the Court 
below (Rec. p. 27) and are set forth in appellant’s 
brief on appeal (page 3). The argument, in her be¬ 
half, however, is confined to the following questions: 

1. The defendants’ motion to strike the original 
declaration should have been overruled. 

2. The Court should have granted appellant a re¬ 
hearing on defendants’ demurrer. 

3. The amended declaration was filed in due time 
and should not have been stricken. 

These three matters wdll be discussed herein seria¬ 
tim ; but, in the first instance, let it be clearly under¬ 
stood by the Court, that irrespective of any argu- 
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ment advanced in 'the brief of the appellant, the rec¬ 
ord now shows that there is no question properly be¬ 
fore this Court on appeal. 

On March 31, 1930, the appellant, without any notice 
whatever to the appellees or their counsel, either of 
the filing of or of the intended hearing on said mo¬ 
tion, filed in the Court her motion electing to stand 
on her amended declaration, and moving the Court 
4 ‘for final order and judgment on said election 
The language of this motion seems meaningless, and 
its purpose is unknown. Was the appellant moving 
the Court for a final order in her favor, and if so, 
what kind of a final order? Was she moving the 
Court for a final order in favor of the defendants, 
and if so what kind of a final order? Was she mov¬ 
ing the Court for a judgment in her favor, or in 
favor of the defendants, because of the prior actions 
of the Court, and what sort of a final judgment* did 
she desire to have entered? It is only from the 
order overruling this motion, that the appeal was 
noted or perfected. The appeal is not from the order 
denying an extension of the time to file the amended 
declaration and granting the motion to Strike the 
amended declaration, passed on March 7, 1930 (Rec. 
p. 57). The time for perfecting an appeal from this 
order had long since expired when the appeal was 
perfected on April 24, 1930. The appeal is not from 
the order striking the original declaration. I Had the 
defendant elected to stand on the original declaration 
and appeal from the order striking it, the time for 
perfecting such appeal would have expired long prior 
to April 24, 1930. Plaintiff did not elect toi stand on 
either of these declarations at the time the orders 
striking them were passed. The appeal is from the 
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denial of the motion of the appellant “for a final 
judgment and order on said election whatever this 
may mean, and from this alone. 

If the plaintiff intended by this motion to move 
the Court for a final judgment in her favor, based on 
either her original or amended declaration, it is per- 
fectlv obvious that the Court could not enter such a 
judgment in her favor, for the reason that both 
declarations theretofore filed by her had already been 
stricken, and were therefore not before the Court. 
Whether the striking of these pleadings was error 
or not is immaterial, as no appeal was taken from 
the respective orders striking them and appellant by 
filing an amended declaration certainly waived any 
objection she might have had to the action of the 
Court in striking the original declaration. Neverthe¬ 
less, this is one of the errors which she assigns for 
argument here. No evidence had, of course, been 
offered or presented to the Court, and there was ab¬ 
solutely no basis for any judgment in favor of the 
appellant, for which it is assumed she was moving 
the Court. It is perfectly plain that no judgment on 
any pleading, and no final order against any of the 
defendants could possibly have been entered by the 
Court at that stage of the proceedings. 

The action of the Court in taxing costs against the 
plaintiff is not assigned as error, and it is therefore 
not necessary to consider the same here. 

THE ACTION OF THE COURT IN STRIKING 
THE ORIGINAL DECLARATIONS WAS PROPER. 

Eleven separate and distinct grounds were set forth 
in the motions of the defendants to strike the 
amended declaration (Rec. pp. 3-7). 
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i 

In support of the first ground, viz, that the declara¬ 
tion did not comply in form or in substance with the 
rules of practice promulgated by the Court, and in 
particular Rule 14 thereof, there were filed in the 
cause two exhibits and five affidavits, all of which 
clearly demonstrated that the address of the plaintiff 
as furnished was not such an address as the rules of 
the Court contemplate. 

Rule 14, below, provides, among other things, that 
the initial pleading filed by plaintiff shall have added 
to the usual caption thereon the name and street post- 
office address of the party on behalf of whom the 
same is filed; that the address so stated; shall be 
deemed conclusive of the fact in that regard until 
another and different written designated address 

i 

shall be filed in the cause which latter address shall 
be given like conclusive effect; that the name and 
street address of the attorney offering the-same for 
filing shall appear after his signature; that plead¬ 
ings, motions or papers not conforming to the above 
requirement shall not be accepted for filing or filed. 

Said rule further provides that 

“in the event that the pleading, motionj or other 
paper aforesaid should disclose that the postoffice 
address of the party on whose behalf the same 
is offered for filing is outside of the District 
of Columbia, and that such party is not repre¬ 
sented in the cause, by appearance regularly en¬ 
tered therein, by a member of the bar of this 
Court, having an office located in this: District, 
the same shall not be accepted for filing or filed, 
until such party has filed, in the Clerk’s Office of 
the Court, an irrevocable power of ! attorney, 
designating the Clerk of the Court, and his suc- 
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cessor and successors in office, as the person 
upon whom all notices and copies of pleadings, 
motions, or papers in the cause may be served. 
If the party in any civil cause does not appear 
in proper person, and if counsel appearing for 
such party does not maintain an office within the 
District of Columbia, there shall be joined of rec¬ 
ord in such appearance, within ten (10) days 
thereafter, associate counsel having an office in 
this District and admitted to practice in this 
Court; in default of which, all pleadings tiled in 
behalf of such party may be stricken out by the 
Court, either upon motion or its own initiative.’’ 

The caption of the declaration as shown in the 
record (Rec. p. 2) contains no address. The memo¬ 
randum of the Court (Rec. p. 12) shows that the de¬ 
fendant “gives her address” in Washington, as being 
825 in the Albee Building. 

The affidavit of the appellant (Rec. p. 16) states 
that she had complied with Rule 14 “by endorsing 
on her declaration her postoffice address, namely 825 
Albee Building, Washington, D. C.”, etc. Mere en¬ 
dorsement on the declaration of an address, whether 
correct or not, did not comply with the Rule which 
required that the initial pleading filed by plaintiff, 
whether resident or non-resident should “have added 
to the usual caption thereon the name and street 
address of the party on whose behalf the same is 
filed.” 

As a matter of fact, the motions of the two ap¬ 
pellees to strike the original declaration and also to 
strike the amended declaration were either deposited 
in the door slot of or sent by registered mail ad¬ 
dressed to the plaintiff at 825 Albee Building, Wash- 
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ington, D. C., and if the plaintiff did not receive said 
notice, she cannot be heard to complain therefor, first, 
because the record shows that the address was insuffi¬ 
cient and improper, and secondly, because the rule 
referred to states in positive terms that the address 
filed by a litigant shall be conclusive upon her. 

The Court below states in its opinion (Rec. p. 12) 
that the statement of the Court made in considering 
the motions filed in three other cases mentioned (in¬ 
cluding Case No. 5259 April Term, 1930) as to non- 
appearance of the plaintiff to resist the motions of 
the defendants, applies in this case. Those state¬ 
ments of the Court show that the plaintiff had pre¬ 
viously, time and again, failed to appear in Court, 
either in person or by counsel. 

The affidavits and exhibits show, and the 'Court be¬ 
low found as facts, that Rule 14 had not been com¬ 
plied with; that the plaintiff neither lived nor had 
an office at the address furnished by her; that no 
answer was filed by the plaintiff to the motion to 
strike or to the affidavits, although their I character 
was such that the Court was convinced 44 the address 
so furnished by the plaintiff is not in fact her ad¬ 
dress”; that two letters (one registered), mailed to 
plaintiff at 825 Albee Building, were returned by 
the Postoffice Department for want of a better ad¬ 
dress, and these were filed as exhibits in j the case. 
The affidavits, according to the Justice’s finding, 
showed that the office was a business office on the 
door of which the name of George F. Curtis alone 
appeared; that plaintiff’s name was not listed in 
the list of occupants of the building; and that per¬ 
sons had called at the office on several occasions and 
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found the door locked. The affidavits further showed 
that the premises had never been let to the plaintiff 
as a tenant; and that the landlord was not aware 
that the premises had ever been sub-let or occupied 
by the plaintiff, etc., etc.; that for at least two and 
probably four months prior to November 25, 1929, 
no mail had been delivered or received at said ad¬ 
dress for the plaintiff, and that when the two letters 
(exhibits) were received by the mail carrier for de¬ 
livers thereat, thev were returned to the Postoffice 
Department for want of a better address, because 
he did not know “where to forward any such mail 
which might be received by him for delivery there¬ 
at”. 

The affidavit of the plaintiff later filed in the case 
does not even attempt to show that 825 Albee Build¬ 
ing, Washington, D. C., was in fact her address. It 
simply shows that at this place “she received mail 
and had received it for several years prior thereto” 
(Rec. p. 16). The affidavit of the letter carrier which 
she filed showed that the letter carrier did not know 
where to send mail addressed to her at that ad¬ 
dress; that the office had been closed, and that Mr. 
George F. Curtis, the tenant at the office, had been 
confined to his home. (Rec. p. 17.) 

The plaintiff might have a postoffice address, for 
the receipt of mail, in every city, in every state, in 
the United States. An address for the receipt of 
mail is not a compliance with the rules. If this were 
so, then any plaintiff, a non-resident of the District 
of Columbia, could file a suit in proper person, in 
the Court below, simply give an address for the re¬ 
ceipt of mail, and thus avoid the intent and purpose 
of the rule that where a non-resident files a suit in 
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the District of Columbia, an appearancej must be 
entered by a member of the Bar of this Court having 
an office located in this District, or that an irrevocable 
power of attorney to the Clerk for the acceptance of 
notices, etc., be filed in the case. In no pleading in the 
record does the plaintiff state, show or contend that 
she either maintains an office or resides in the Dis¬ 
trict of Columbia. On the contrarv the Jotter of 
Miss Beatrice Feld (Rec., pp. 21-22) written on be¬ 
half of the plaintiff, was mailed from Newark, New 
Jersey, and also the letter of the same party dated 
February 20, 1930, written with respect of and en¬ 
titled in this same case, but filed in Appeal Case 
No. 5259, April Term 1930 (see record in said case, 
p. 56), showed that plaintiff “had planned oh leaving 
for Washington this evening”, and was also mailed 
from Newark, New Jersey. j 

This Court has said in Simmons v. Morrison, 13 
Appeals, D. C., 161, 171: 

l 

“As to the construction of a rule of court, and 
as to its scope and purpose, great weight is to 
be given to the opinion of the court by' which it 
has been promulgated and whose practice it has 
been intended to regulate * * j 

The court has decided many times that rules of 
Court have the force of law and are binding upon 
the Court as well as the parties to a cause. j 

Jolmson-Wynne Co. v. Wright, 28 App. D. C. 

375; 35 W. L. R. 2. 

Talty v. District of Columbia, 20 App. D. C. 

489; 30 W. L. R. 774. 

Drew v. Hogan, 25 App. D. C. 55; 33 W. L. R. 

488. 

District of Columbia v. Humphries, 11 App. 

D. C. 68; 25 W. L. R. 398. 
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“ Rules of this Court are made to be obeyed 
and he who disregards them does so at his 
peril”. 

Re: Hitchcock, 47 App. D. C. 251. 

Doyne v. Werner, 48 App. D. C. 254, 256. 

However, the original declaration was not stricken 
from the hies alone because of failure to comply with 
the rules. Ten other reasons were assigned in the 
motion as to why the declaration should be stricken, 
and the plaintiff failed to appear to oppose the grant¬ 
ing of the motion on any occasion. The motion re¬ 
quested the Court to consider the same in so far as 
the same might be necessary, as a demurrer, upon each 
and every of the grounds set forth. The Court in 
its memorandum (Rec. pp. 13-14) holds that as a 
matter of law “the other grounds of the defen¬ 
dants’ motion that attack the sufficiency of this dec- 
laration otherwise are well founded.” If the Court 
were correct in striking out the original declaration 
on any ground whatever, then there was no error, 
and the appellant has advanced no argument in sup¬ 
port of the proposition that the Court was wrong in 
striking the declaration because of anv of the ten 
other grounds advanced. In fact, she has appar¬ 
ently attempted to meet, by her amended declara¬ 
tion tiled on February 11, 1930, some of the objec¬ 
tions which were so flagrant and obvious in the orig¬ 
inal declaration. 

Even conceding for the purpose of argument that 
there was error in striking the original declaration, 
this is entirely out of the case at the present time, 
for the reason that plaintiff did subsequently file an 
amended declaration, so whatever error, if any, which 


might have been committed by the Court in striking 
the original declaration was not prejudicial, because 
plaintiff later filed and elected expressly to ; stand on 
an amended declaration, although the latter; was filed 
without leave of the Court. j 

NO ERROR WAS COMMITTED BY THE COURT 
IN REFUSING TO GRANT THE APPELLANT 
A REHEARING ON THE MOTION TO STRIKE. 

i 

In granting the motion to strike, the Court with 
every liberality and consideration which could pos¬ 
sibly have been granted to the appellant,: gave her 
fifteen days from January 7, 1930, within j which to 
file an amended declaration. The affidavit filed by 
her on February 11, 1930, shows that on January 6, 
1930, the very day that the motion to strike the orig¬ 
inal declaration was granted, although she has stated 
that she did not know that the same was due for 
hearing, ‘‘she was informed that the presiding jus¬ 
tice had filed a memorandum granting the motion to 
strike”. The memorandum was not filed until Jan¬ 
uary 6, 1930, and the order passed pursuant thereto 
was not entered until January 7, 1930. The failure 
to grant a re-hearing on the original motion to strike 
did not prejudice the plaintiff because she was given 
ample time within which to file an amended declara¬ 
tion, and did not do so within time. Furthermore, she 
did file an amended declaration later, and on March 31, 
1930, elected to stand on the amended declaration, so 
that the failure to grant the motion for rehearing, 
under no consideration could be prejudicial.; 

The matter of re-hearing under any consideration, 
is purely discretionary with the Court below. 
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“It is well settled law that the matter of re¬ 
hearing * * * is wholly discretionary with the 
Justice who holds the Court, and is not subject 
to review in an appellate tribunal. 77 

Chester v. Morgan, 11 App. D. C. 435, 440. 

THE ACTION OF THE COURT WAS CORRECT IN 
STRIKING THE AMENDED DECLARATION. 

The plaintiff below failed to file her amended decla¬ 
ration within the time of leave granted by the Court 
below. That time would have expired in January. 
The amended declaration which she did file was filed 
on February 11, 1930. This declaration stated that 
it was filed “by leave of the Court first had and ob- 
tained 77 , and this statement was untrue. The leave 
which had been granted was not a leave to file 
“within fifteen davs 77 , or within fifteen davs after a 
motion for a re-hearing might be disposed of, or 
from 15 davs from anv other time, than as set forth 
in the Court’s order, namely, fifteen days from Janu¬ 
ary 7, 1930. Plaintiff readily recognized that the 
time for filing an amended declaration had expired, 
because along with the amended declaration she filed 
a motion “to extend the time for filing an amended 
declaration herein. 77 If she had even thought that the 
amended declaration had been filed within time, why 
would it have been necessary on February 11, 1930, 
for her to file a motion to extend the time? Her 
affidavit which accompanies the motion shows that 
she takes the position that if the Court will further 
extend the time to file an amended declaration “she 
will prosecute this suit to final action 77 . At the very 
time that she filed the motion, however, she appar¬ 
ently did not intend to be in Court on February 14, 

m ml 
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1930. Nevertheless she put the Court, the Clerk, and 
the counsel to the trouble and inconvenience pf a cal¬ 
endered hearing, and then merely had a letter written 
from Newark, New Jersey, accompanied a Doc¬ 
tor’s certificate which showed that her sister is ill, 
and, by way of postscript to a letter from a person 
foreign to the Court, endeavored to have the mo- 

i 

tions continued for one week. The Court continued 
the matter as long as March 7, 1930, with nothing 
further being filed in the record by the appellant, 

i 

and then overruled the motion to extend the time for 
filing the amended declaration. j 

The action of the trial court in allowing; amend¬ 
ments is wholly discretionary and will not be re¬ 
viewed by this court. 


“It is well settled law that the matter of * * * 
granting and refusing leave to amend is wholly 
discretionary with the justice who holds the 
Court, and is not subject to review in; an ap¬ 
pellate tribunal.” j 

Chester v. Morgan, supra . 

“The power of amendment existing; in the 
Court below, its exercise was matter ; of dis¬ 
cretion, and from the exercise of that; discre¬ 
tion no appeal lies. This appeal must therefore 
be dismissed; and it is so ordered.” 

i 

Tyler v. The Mutual District Messenger Com¬ 
pany, 13 App. D. C., 267, 268. 

Appellant completely overlooks the fact that the 
memorandum of the Court granting her leave to 
amend her declaration, if she desired, within fifteen 
days from January 7, 1930, contained the condition 


i 

j 
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that “in that event she shall appear through a mem¬ 
ber of the Bar of this Court or present convincing 
evidence that she is a resident of the District of 
Columbia and an address at which she resides here”. 
Xo attempt was made by the plaintiff to comply with 
the condition of the Court in that respect. 

The amended declaration was properly stricken 
for the further reason that paragraph 1 of Rule 20 
of the Rules below was violated in respect of its filing 
and service. 

The first ground of the defendants’ motion to strike 
the amended declaration was because no copy of the 
amended declaration was served upon the defendants 
or their counsel of record. These motions were regu¬ 
larly served on the day they were filed, and were not 
denied or opposed according to the record in this 
case. They could not be denied or opposed. 

One of the counsel on an examination of the docket 
found that the amended declaration had been filed 
with the Clerk, and no notice of the filing was given 
the defendants. Rule 20, paragraph 1, provides: 

“A copy of every pleading at law or in equity, 
subsequent to the original declaration or bill, 
and of every motion or petition not grantable 
as of course, exceptions to report of the auditor, 
and of every affidavit, shall be served, within two 
days after the filing thereof, unless otherwise or¬ 
dered, upon each opposite party affected thereby 
whose appearance is entered in the cause, or 
upon his attorney of record therein, or by leaving 
same at the office or place of business of such 
attorney, as below authorized, or, if there be no 
such attorney of record, then upon the clerk of 
the court where he has been designated as at- 
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torney for purpose of service in any particular 
cause.” i 

i 

To the date of the filing of this brief no copy of the 
amended declaration in this case has ever been given 
or served upon either of the appellees or their counsel. 

Certainly on this ground alone, it was not proper 
for the Court to permit to be continued of record an 
amended declaration, a copy of which was never 
shown to the opposing side, and the discovery of 
which was only by accident. 

CONCLUSION. 

i 

The plaintiff has shown an utter lack of! respect 
of the rules of Court. Her attitude has been one to 
harass the appellees, counsel, and the Court, and it is 
respectfully submitted that no error was committed 
by the Court. 

The final motion of the plaintiff filed on March 31, 
1930, for a final order and judgment —on said election , 
from the denial of which alone she now appeals, is 
meaningless and non-sensical, and the Court below 

i 

had no other alternative, even in the absence of the 
defendants and their counsel on the failure of the 
plaintiff to notify them on the pendency of and hear¬ 
ing on said motion, than to overrule the same. 
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It is therefore respectfully submitted that the ap¬ 
peal must' be dismissed with costs to the appellees. 

Paul B. Cromelin, 

Bolitha J. Laws, 

Francis C. Brooke, 
Attorneys for Appellee 
Sarah Carrick , trading as 
The Whalen Shop. 

William A. Coombe, 
Attorney for 
Mary E. Clarke , indivi¬ 
dually and as agent of 
Sarah Carrick. 



